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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
EZEIKEL ZEBEROIA WARD,
)
)
Defendant-Appellant.
)
________________________________)

NO. 37265

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Ezeikel Zeberoia Ward appeals from the Judgment of Conviction in which he was
sentenced to a unified term of five years, with two years fixed, following his plea of guilty
to possession of a controlled substance.

Mr. Ward contends that the district court

abused its discretion by imposing an excessive sentence.
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Statement of the Facts & Course of Proceedings
The State charged Mr. Ward by Information with the crime of possession of a
controlled substance, to wit, Oxycodone. (R., pp.22-23.) Mr. Ward pled guilty to the
charge. (Tr.10/11/2007, p.12, Ls.16-24, p.13, L.10 – p.14, L.1.) Prior to sentencing,
Mr. Ward entered into the Drug Court program. (R., p.39; Tr.05/12/2009, p.4, Ls.4-19.)
Subsequently, Mr. Ward voluntarily withdrew from the program. (R., p.57.) Thereafter,
the district court conducted a sentencing hearing, and imposed upon Mr. Ward a unified
five-year sentence, with two years fixed, yet suspended execution of the sentence and
placed Mr. Ward in the retained jurisdiction program.

(R., pp.63-67; Tr.05/12/2009,

p.21, Ls.22-25, p.22, Ls.7-11.)
Mr. Ward participated in the retained jurisdiction program and received a
recommendation

for

probation

although

his

performance

was

not

perfect.

(Tr.11/18/2009, p.7, Ls.15-18.) The district court relinquished jurisdiction and executed
the underlying sentence of five years, with two years fixed. Mr. Ward timely appealed.
(R., pp.74-76; Tr.11/18/2009, p.17, Ls.13-20.)
ISSUE
Did the district court abuse its discretion when it imposed upon Mr. Ward a unified
sentence of five years, with two years fixed, following his plea of guilty to possession of
a controlled substance?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. Ward A Unified
Sentence Of Five Years, With Two Years Fixed, Following His Plea Of Guilty To
Possession Of A Controlled Substance
A.

Introduction
Mr. Ward requests relief from the excessive sentence imposed.

Mr. Ward

submits that his appeal is timely because he filed the Notice of Appeal forty-two days
from the order relinquishing jurisdiction. Mr. Ward asserts that the district court abused
its discretion when it imposed an excessive sentence.
B.

The Appeal Is Timely
Although the district court lost jurisdiction on November 10, 2009, to place

Mr. Ward on probation, Mr. Ward‟s appeal remains timely.
The Idaho Appellate Rules provide:
All appeals permitted or authorized by these rules, except as provided in
Rule 12, shall be taken and made in the manner and within the time limits
as follows: (a) Appeals From The District Court. Any appeal as a matter of
right from the district court may be made only by physically filing a notice
appeal with the clerk of the district court within 42 days from the date
evidenced by the filing stamp of the clerk of the court on any judgment,
order or decree of the district court appealable as a matter of right in any
civil or criminal action.”
I.A.R. 14. Thus, an appeal can only be properly filed after the district court issues a
written order bearing a “filing stamp.” Id. Further, Idaho Appellate Rule 11 defines the
appealable judgments and orders in criminal proceedings. I.A.R. 11(c). That rule does
not make oral rulings appealable. I.A.R. 11(c). Finally, an appeal filed after an oral
pronouncement, but before a written order is entered is “premature,” “defective,” and
does not vest jurisdiction in the appellate court. See I.A.R. 17(e)(2); Meridian Bowling
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Lanes v. Meridian Athletic Association, Inc., 105 Idaho 509, 511, 670 P.2d 1294, 1296
(1983); State v. Gissel, 105 Idaho 287, 290, 668 P.2d 1018, 1021 (Ct. App. 1983).
The district court failed to conduct a hearing by November 10, 2009, and,
therefore, automatically lost jurisdiction to place Mr. Ward on probation.1 There was no
appealable order on November 10, 2009, when the district court automatically lost
jurisdiction, and any Notice of Appeal filed would have been “premature,” “defective,”
and would not have vested the Idaho Supreme Court with jurisdiction to hear the
appeal. See I.A.R. 11(a), 14; Meridian Athletic Association, Inc., 105 Idaho at 511, 670
P.2d at 1296; Gissel, 105 Idaho at 290, 668 P.2d at 1021. The district court lodged the
appealable order on November 19, 2009, and that Order began the time by which
Mr. Ward could technically file an appeal. (R., pp.70-73.) Mr. Ward filed his notice of
appeal within forty-two days of the appealable order and, therefore, his appeal is timely.
(R., pp.74-76.)
C.

The District Court Abused Its Discretion When It Imposed Upon Mr. Ward A
Unified Sentence Of Five Years, With Two Years Fixed, Following His Plea Of
Guilty To Possession Of A Controlled Substance
Mr. Ward asserts that, given any view of the facts, his unified sentence of five

years, with two years fixed, is excessive.

Where a defendant contends that the

sentencing court imposed an excessively harsh sentence, the appellate court will

1

“[T]he [district] court‟s jurisdiction lapses at the end of the 180-day period, before
which time the court must decide whether to grant probation or relinquish jurisdiction
and execute the defendant‟s original sentence. If the district court does not affirmatively
grant probation, the defendant remains committed to the Board.” State v. Petersen,
Docket No. 36366, 2010 Opinion No.50, p.4 (July 22, 2010) (Opinion not yet final.)
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conduct an independent review of the record giving consideration to the nature of the
offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771, 653 P.2d 1183 (Ct. App. 1982).
The Idaho Supreme Court has held that, “„[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.‟” State v. Jackson, 130 Idaho 293, 294, 939 P.2d
1372, 1373 (1997) (quoting State v. Cotton, 100 Idaho 573, 577, 602 P.2d 71, 75
(1979)). Mr. Ward does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Ward must show that in light of
the governing criteria, the sentence was excessive considering any view of the facts.
Id. (citing State v. Broadhead, 120 Idaho 141, 145, 814 P.2d 401, 405 (1991), overruled
on other grounds by State v. Brown, 121 Idaho 385, 825 P.2d 482 (1992)).

The

governing criteria or objectives of criminal punishment are: (1) protection of society; (2)
deterrence of the individual and the public generally; (3) the possibility of rehabilitation;
and (4) punishment or retribution for wrongdoing. Id., (quoting State v. Wolfe, 99 Idaho
382, 384, 582 P.2d 728, 730 (1978)).
For twenty-nine

year old,

Mr. Ward,

this is his first

felony offense.

(Tr.05/12/2009, p.8, L.1, p.9, L.6; Presentence Investigation Report (hereinafter, PSI),
p.1.) Mr. Ward had a difficult childhood as explained by his supportive mother. (PSI,
pp.9-14.) Mr. Ward‟s physical limitations resulted in him becoming the victim of school
bullies. (PSI, p.10.) Complicating his physical limitations was a gun shot accident
wherein his brother accidently shot him in the stomach with a .22 rifle. (PSI, p.10.)
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At sixteen, Mr. Ward dropped out of school and stopped going home on a regular
basis. (PSI, p.12.) Eventually, Mr. Ward was introduced to drinking, drugs, and sex.
(PSI, p.12.)

This activity resulted in him producing a son.

(PSI, p.12.)

After the

relationship with his son‟s mother ended, Mr. Ward married his current wife, and the two
produced a little girl. (PSI, p.13.) Mr. Ward wants to be a better father and his children
provide him a reason to become a law-abiding citizen. (PSI, p.13.)
Mr. Ward obtained his GED although he dropped out of high school after the
ninth grade. (PSI, p.16.) Mr. Ward continues to have difficulty holding down a job.
(PSI, p.18.) However, Jiffy Lube‟s manager presumed that Mr. Ward would be eligible
for rehire. (PSI, p.18.)
Mr. Ward also suffers from “depression, anxiety and mood lability most likely
secondary to his polysubstance dependency.” (PSI, p.19.)

Mr. Ward also possibly

suffers from post-traumatic stress disorder and/or attention deficit hyperactivity disorder.
(PSI, p.19.)
Mr. Ward admits that he has a drug addiction. (PSI, pp.19-20.) He believes that
marijuana may help him remain calm and focused, which may be sign that he is selfmedicating in light of the mental health diagnosis. (PSI, pp.19.) Mr. Ward is somewhat
in denial about the seriousness of his disease. (PSI, pp.19-20.) However, he does
want to quit abusing drugs.

(PSI, p.20.)

He believes AA will be instrumental in

controlling his addiction. (PSI, p.20.)
At the sentencing hearing, Mr. Ward stated, “I would just ask Your Honor to get
me in the place that is going to help me get the physical and most importantly, the
mental help that I need, what I‟ve been asking for for sometime.” (Tr.05/12/2009, p.15,
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Ls.17-21.) Mr. Ward‟s comment at the rider review hearing demonstrate the invaluable
insight he gained at Cottonwood.

(Tr.11/18/2009, p.13, L.7 – p.14, L.5.)

At the

relinquishment hearing held beyond the 180-day timeline, Mr. Ward stated:
When I left here five months ago I was really angry, Your Honor.
But upon a couple of months being up there and applying the program,
I‟ve found out how my thinking is distorted. And applying those new tools
with faith and the teaching of faith that I have now, I have began to see
how that distortion affects me, how it affects my life, and most importantly
now it affects my community. I have been working very hard, Your Honor,
to change that thinking.
And like they said, I have slipped, Your Honor. I am not going to try
and lie or hide that.
The only other thing I can say, Your Honor, people have seen a
difference in me, a betterment in me and there‟s people here in this
courtroom that can attest to that, Your Honor. Two of the greatest people
I‟ve known in my entire life are here to support me.
And I would just ask that you‟d consider to let me out on probation.
There are more programs that I would like to continue with and some
serious training that I would like to get.
(Tr.11/18/2009, p.13, L.7 – p.14, L.5.)
Based upon the above mitigating factors, Mr. Ward asserts that the district court
abused its discretion by imposing an excessive sentence upon him. He asserts that
had the district court properly considered the mitigating factors, it would have imposed a
less severe sentence.
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CONCLUSION
Mr. Ward respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new sentencing hearing.
DATED this 5th day of August, 2010.

_________________________
DIANE M. WALKER
Deputy State Appellate Public Defender
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